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U 3$it?mat tnT aTr Va var Name & Address of the Appellant / Respondent
Appellant

M/s Balkrishna Textiles Pvt. Ltd..
Sr.No.267,263,264,268, Bombay
Highway, Narol, Ahmedabad, Gujarat,
382405

Respondent
The Deputy Commissioner, CGST Div-IV,
Ahmedabad South
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues invoFved relates to pla'cb of supply as per Section 109(5) of CG£T Act, 2017.

i

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Se-dion 109(7) of CGST Act, 2017

ii:

(iii)

rf

gAppeal to Fhe Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
aCCompanied with a fee of Rs. One Thousand for 6very Rs. One Lakh of Tax or Input Tax Credit involved or the
differe-nce in Tax or Input Tax Credit involved or the amount of fine, fee or pehalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
d6&uments either electronicaily or as may be notified bV'the Registrar, Appellate Tribunal in FoRM GST APL-
05, on common portal as presctibed unddr Rule 110 of C'GST Rulis, 2017, 'a'nd shall be accompanied by a copy
of the order app’ealed agdinst within seven days of filing FORM GST APL-05 online.

(i)
) 8) of the CGST Act, 2017 after paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed.

I rder, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal en:ers
office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the websitgwwuccbic.gov.in.
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©RDER-IN-APPEAL

Brief :Facts of tItle CCase :

M/s. Balkrishna Textiles Pvt. Ltd, Sr. No. 267,263,264,268,

Bombay Highway, Narol, Ahmedabad, Gujarat – 382405 (hereinafter referred

as 'Appetlantl has filed the appeal against Order-in-Original No.

MP/332/DC/Div-IV/22-23 dated 24.03.2023 (hereinafter referred as

'Impugned Orderl passed by the Deputy Commissioner, C(IST & C.EX.,

Division – IV, Ahmedabad South (hereinafter referred as 'Aciju(iicating

Authority 3 .

2(i). The appellant holding GSTIN GSTIN-24MBCB52 13GIZ9 has fled

TRAN- 1 under Section 140 of the CGST Act, 2017 and has taken transitional

credit of Central Taxes amounting to Rs. 14,22,476/- in their electronic

Credit ledger as Cenvat Credit Carried forward under Section 140(3),

140(4)(b) and 140(6) and 140(7) of the CGST Act, 2017 [Entry 7A in table

7(a) of Tran- 1]. The issue has been raised as procedural para by the CGST

Audit Commissionerate Ahmedabad. In order to ascertain the admissibility

and eligibility of their TRAN-I claim, the appellant was requested vide letters

dated 08.12.2021, 22.12.2021, 02.02.2022, 01.03.2022 and DRC OIA dated

2.2022 to submit relevant documents in support of their TRAN-I credit

,. The appellant had only submitted stock registers and copy of some

ces vide letter dated 25.02.2022. However, in the stock registers

liKed by them, the details like invoice number/ invoice date has not

beenJmentioned. Therefore, vide letter dated Ol.03.2022, the appellant was

requested to submit the revised stock registers by including the details of

invoices (invoice number and date). In reply, the appellant vide letter dated

04.03.2022 has requested to give them 02 weeks time for submission of the

required documents. The Q2 weeks time has elapsed but till date the said

appellant has not submitted any reply or documents required for the

verification of admissibility of the credit claimed by them via TRAN-1.

Further, the appellant was also issued DRC-OIA dated 23.02.2022

requesting them for reversal of credit of Rs. 14,22,476/- taken under table

7(a) of TRAN-1 form. The appellant has neither paid the said amount nor

submitted documents required for the verification of said amount.

\

t

2(ii). As the appellant has failed to submit the required documents for

the verification .of their Tran- 1 credit claim, therefore, in absence of

verification of admissibility of the transitional credit availed by the said

taxpayer, it appears that the hole of the transitional credit amounting to Rs.

14,22,476/- a\railed in their electronic Credit ledger, avdiled as per Entry 7A

in table 7(a) of Tran-I is not admissible and same requires to be recovered
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from them under the provisions of Section 73(1) of the CGST Act, 2017 read

with Rule 121 of the CGST Rules, 2017 along with applicable interest under
Section 50 of the CGST Act, 2017

3. Accordingly a Show Cause Notice dated 07.04.2022 was issued to the

appellant. Thereafter, the adjudicating authority vide impugned order

dated 24.03.2023 has passed order and confirm the demand of

Rs.14,22,476/- under Section 73(9) of the CGST Act,2017 and impose a

penalty of Rs. 1,42,248/- under Section 73(9) of the CGST Act; interest

under Section 50(3) of the CGST Act; penalty of Rs. 14,22,476/- under

Section 122(1) (xvii) of the CGST Act 2017 on the following grounds:

that the said taxpayer had submitted stock registers and copy of some

invoices tide letter dated 25.02.2022. However, in the stock registers

submitted by them, the details like invoice number/ invoice date has not

been mentioned. In the absence of same, it is not possible to correlate

the inputs lying tn their stock with the comesponcii'ng invoices. Therefore,

vi(ie letter dated 01.03.2022 issued by the Ju7isciictiona,I Range

Superintendent, the said taxpayer was requested to submIt the reuised

stock registers by inctuciing the details of invoices (invoice a,umber and

date). in repLy, the said taxpayer vicie letter dated 04.03.2022 had

requested to give them 02 weeks time for submission of the required

documents. However, they had not submitted any documenls and aZso

not sought any aciciitiortat time for submission of (locum.ents. Further,

the said taxpayer was aZso issued DRC-OIA dated 23.02.2022

requesting them for reversal of credit or Rs. 14,22,476/- taken zz7tcZer

table 7(a) of TRAN-i form. Even then, the said taxpayer has neither paid

the said ctmotmt nor submitted (iocuments required for the ve'riftcation of

said arrLOurLt. Therefore, hl aansi8oncLt credit avaited bY them could not

be ueaBed;

f g

the said to.xpa,yer had not submitted requisite documents for ve'@cation

of the transitional credit avaRed by them. in order' to ascetta’in the

adnussib{big of credit merai,oned in the Tram- I, the documents subrnitted

by the said tcc£payer to this offIce aide letter dated 13.05.20:22 wee
sent for verif,cation to the Jurisdictional Range Supedntenden,t on

14.03.2023, who vUe letter issued from F.No. M-il/ Div-!WTm-1/2C>18-

19 dated. 16.03.2023 has submitted the yea}cation, report ?egar(ling the

eugaikty/ correctness of credit auaiZed hIT’ran-l' The reZeucz7tt padton’ of

the verifIcation report subwt&ted is reptoduced he7eun’det:
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"as per the stock register, invoices submitted by the said taxpayer, it

appears that the goods fIeld in their stock on appointed day were

procured on payment of VAT whereas they have avaited credit of Rs.

14,22,476/ - in entry 7(A) of table 7(a) as Central Taxes, which is not

proper and eligible; as per stock register, they have claimed that goods

were procured on payment of excise amount, however, as per invoices

no excise duty had been paid, goods were procured on payvterLt of VAT

only; the said taxpayer had not claimed any credit for state taxes

(SGST) paid by them on the inputs held in their stock on 30.06.2017;

therefore said taxpayer has contravened the provisions of Section 140 of

CGST Act, 2017 and the transitional credit of Rs. 14,22,476/- auaited

by them as Central Taxes is not eligible and proper;

V

If
3

i

I
t

As per ITC ledger, it is found the said taxpayer has avaite(i art(i also

utihzeci the tTC crecht. The Central Tax credit of Rs. 2,71,675/- utilized

on 30.03.2018 anti remaining credit of Rs. 11,50,801/- utilized on

1 1.03.2019. Thus, the taxpayer has avatIed and subsequently;

CLlr Y

As per ITC ledger, it is found the said taxpayer has avaite(i and also

utilized the ITC credit. The Central Tax credit of Rs. 2,71,675/- utilized

on 30.03.2018 and remaining credit of Rs. 11,50,801/- attazed on

11.03.2019. Thus, the taxpayer has wta(ie wrong submission that the

credit has only been avaite(i and rIot utilized. The applicable interest

may be demancie(i from the taxpayer under Section 50(3) of the QGST

Act, 201 7

$

t

I

that the said taxpayer has contravened the provisions of Section 122

(2)(a) of the CGST Act, 2017 and is liable to penalty of ten thousand

rupees or ten per cent. of the tax due from such person, whichever is
higher. However, as discussed supra, the said taxpayer is held liable to

penalty amounting to 10 per cent. of the ITC wrongly avatIed and

utilized under Section 73(9) of the CGST Act 2017, i refrain from
imposing penalty under Section 122(2)(a) of the CGST Act, 2017;

fe

jI

I

It is on record that the said taxpayer had requested vicie letter dated

04.03.2022 to give them 02 weeks time for submission of the required

(iocumerUs. However, they had not subv&tied any (iocuwtents anci also

not s.ought any a<icntionat ttrne for submission of ciocuments. Further,

the said taxpayer was also issued DRCOIA dated 23.02.2022

requesting them for reversal of credit of Rs. 14,22,476/ - taken under

table 7(a) of TRAN- 1 form. Even then, the said taxpayer has neither paid

the said awtount nor subvatteci documents required for the verIfIcation of
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said iTC amount. Therefore, the transitional credit avaiteci by them could

not be verifIed an(:i subject SCiV was issued to them on 07.04.2022.

The pencltty under Section 122(1)(xvii) of the CGST Act, 2017 had been

proposed. The said taxpayer aide reply letter dated 13.05.2022

submBlec! they have claimed that the ITC of Rs. 14,22,476/- tatvjuttv

and same is acimassibte. Later on, vicie letter ciatled 17.03.2023, they

have subn&tie(i that they are uil&ag to reverse the creciit ava{leci bg

them. Thus, it appears that the said taxpayer has always kept of

changing its stand and even ztacie false submission with mataMe
irLterLtioIL.

4. Being aggrieved with the impugned order the appettunt has !Hed the

present appeal on 11.09.2023 and additional submission on 09.01.2024
wherein stated that –

That a tuork:sheet tv{th related {rLVO ices was subrrLitte(i on 25.02.2022.

Since, the matter was around 5 years ohl and in the absence of the

earlier employees, it was taktng quite a long time to get ttoki of the

ciocurrterLts and make the cieta{teci worksheet. Ho-bueuer, the q’)petlant

submitted the detailed tt?orIts fleet along with related invoices eviciencing

the basis of the claim of transitIonal cre(IUI of eligible duties in respect of

inputs held in existing stock in hand as on 30.06.2017 through FORM

TRAN- I CLmounting to Rs.14,22,476/-, per£airang to inputs, semi-

' fInished goods and $nished goods;

The (xppeaa7rt subntitted' a IVO'rtSheet detailing the invoices relating to
J stock on wMa credit has been ava.tIed paUl II;ise, along u;ita GgF

artrtttat return GSTR9 and GST auda report GSTR-9C foF the pent)d

2D17_ 18 to esta.bush due disclosures made of said availed cre cnt. Thus,

it carrrLot be said that there was rL071-su,bmiss;Lon of ciocu7Tents;

there ca.'rrnot be amy wta,taPde {7rtention to avail any ineligible input tax

cred.i,t through TRAN I. Sin'cel the period and related <ioct£ments

pe7{a,bed to a period around 5 years old, it demancieci a lot more tkrte

an,d efOIIS than thought for. This being a germhe reason of tirne taken

to submit requested documerLts, thus, there was no maWide in£enaon,

therefore> the levy of pencLhy under Section -122(i) and 122(2)(ai of the\
C'GST Act, 2017 is unjustbqed; ’

Th, „pp,a.',t h„d a„„a,d th, „,dtt which was !-uNIty “”'it-bt' '"d'
therefore, there arise no qu.esao?1 of repaYment of at’aged credit in OFdeF

to prove the same the appeaa,nt submitted detailed worksheet, imc>ices
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and other supporting documents. Therefore the demand should be

(iroppe ci on this ground itself,

With respect to levy of interest, the appellant would like to place reliance

on the Section 1 ll of the Finance Act, 2022 which reads as under which

arrLeruis the Section 50(3) ibid retrospectively with effect from Ist July

2017 ami the ciec{sions taken in the GST Council in its 3:lst Meeting,

wherein the GST Council gave in principle approval to the following

amendment of Section 50 of the CGST Act to provide that i.e. interest

would be leviable only on the amount payable through the electronic

cash ledger. In the present case the appellant has got continuous

balance of Input Tax Credit in our electronic Credit Ledger. It is to submit

that the interest should not be deman(ieci on reversal made by us, as

there is no $nancial benebt of avaitment; of excess ITC to the appellant

and therefore no revenue loss to the exchequer. Hence, it is unfair to

demand interest for the period when the appellant had suffIcient

balance in his iTC ledger;

r r ? a

G>Ty ed/

They have refer the judgement of Madras High Court in M/s Aathi Hotel

v. Assistant Commissioner, 2022 (1) TMI 1213 - MADRAS HIGH COURT

and / M/ s Commercial Steel Engineering Coma. vs. State of Bihar 2019

(7) TW 1452 - PATNA HIGH COURT;

The appellant respectfully requested more time since the documents

J were ot/er 5 years old and due to change of staff, it was dWICUlt to

accumulate records. However, the appellant submitted a worksheet with

invoices dated 25.02.2022 and requested for more time for making

required submission. The appellant has bonaBde intention and therefore

had submitted all details based on tutactt the said credit had been

availed. Considering the same, the said penalty cannot be imposed and

shall be dropped right away ;

there was always balance in the electronic ledger for the most part of

the period, therefore the appellant agree to pay the interest liability only

to the extent of shortfall if any in the ledger baLance below the alleged

amount;

they took transitional cre(ht of Rs. 14,22,476/ - of Central Taxes in the

electronic credit ledger relying on the provisions of Section 140(3) of the

CGST Act, 2017;

that it is mistake fIling the tran- 1 return, as the entire transitional input

tax credit has been taken as Central Tax, however factually the
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Q

transitional input tax credit should hat/e been show as CGST amounting

to Rs. 4,68,879/- and SOST amounting to Rs. 9,52,596/ -;

that they have handed the evidences on the basis of tuhich Transitional

input tax credit was cLaimed. We wish to cross examine the concerned

superintendent to bring the facts on record. Since, the facts are not

coming out in the order in original before buying penalty for non-

sat)Tnission oj doctrrnents. Thus, such peno.tty for rLort-su.brasstort of

documents sttou, Ici not be imposed.

II

In view of the appellant prayed to allow the appeal and set aside the order in

the light of settled principle of law.

tI

P©rs©na1 :Hearing:

5. Personal Hearing in the matter was fixed/held on 14.12.2023,

20.12.2023 and 09.01.2024 wherein Mr. Gulljan Shah, C. A., appeared on

behalf of the ' Appellant’ as authorized_ representative. During P.H. he has

submitted that appeal is filed within 04 mortars of receipt of letter, therefore

it is requested to condone delay of 27 days. He further submitted that order

has not been uploaded on system not even today therefore to 81e online

appeal, several communication has been made with GSTN and Range

Office/Division office. As regards the ITC taken .wlder wrong head Rs.

9,52,596/-, it is substantid benefit and should not be levied on procedural

;;;y :Round. As regards Rs. 4,69,879/- they have submitted documents to Rulge\
FT / l;' ah >##nUbCC /• /' \

@8P':T==::y::;':''::':::“"'’==“''’:;=:"'-“’"'~O;\+H+<6"'- ''v / I

'\x ; - 71>iscw§si©n and Findings :

6. 1 have carefully gone through the facts of ale case

available on records, submissions made by the 'Appellant’ in the Appeals

Memorandum as well as through additional submission. The issue has been

raised as procedural para by the CC,ST Audit Commissionerate Ahmedabad.

The main issue to be decided in the instant case is (i) whether the appeal has

been filed within the prescribed, time- liinit and (ii) whet:h_er the 'Appellant’

had availed the Transitional Input Tax Credit of Central Taxes alnounbng to

Rs. 14,22,476/- in their electronic Credit ledger as Cenvat Credit Carried

f.,wa,d und,; S„ti,a r40(3), 1':tO(4)(b) and 140(6) a-d 140(7) of the CGST

Act, 2017 [Entry 7A in table 7(a) of Tran- 1] is legal and proper.

aPaqq=+san

I

7. In the instant matter the present appeal is filed bY appellant on

11.09.2023 against the Order-in-Original dated 24.03.2023. Further2 as

informed by appellant in APL-O I that order appealed against is
It
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communicated to them on 19.05.2023 through mail. Therefore, I find that

the present appeal is filed by delay from the normal period prescribed

under Section I07(1) of the CGST Act, 2017. Further, looking to the

provisions of condonation of delay of filing of appeal for a further period of

one month as per provisions of sub section (4) of Section 107 of the CGST

Act, 2017 the last date for filing of appeal comes on 19.09.2023, whereas the

present appeal is filed on 11.09.2023. Accordingly, it has been considered

that present appeal is filed in time. Accordingly, I am proceeded to decide the

case

8(i). The appellant mainly contended that that they have availed the

transitional credit of Rs. 14,22,476/- (Central Tax) on the basis of held in

stock and inputs contained id semi-finished or finished goods held in stock

in hand and has submitted the supporting documents and therefore, the

case is required to be dropped. However in the instant case it is observed

that the appellant had submitted stock registers and copy of some invoices

vide letter dated 25.02.2022. However, in the stock registers submitted by

them, the details like invoice number/ invoice date has not been mentioned.

In the absence of same, it is not possible to correlate the inputs lying in theirME. Jia/A ' ' ' ' “
g;psE:q:Vw}Tk with the corresponding invoices. Thereafter, vide letter dated

;(839Tl;,TrL::=„=.::„=; 1:T.T:.'::=====::i:'==.-1,=::
' \:':-' d,t,ils ,f in\r,i,e, (in,,i,, numb„ ,nd d,t,). In „ply, the ,ppeH,nt Vi,i,

letter dated 04.03.2022 had requested to give them 02 weeks time for

submission of the required documents. However, they had not submitted

any documents and also not sought any additional time for submission of

documents. Further, the appellant was also issued DRC-OIA dated

23.02.2022 requesting them for reversal of credit of Rs. 14,22,476/- taken

under table 7(a) of TRAN- 1 form. Even then, the appellant has neither paid

the said amount nor submitted documents required for the verification of
said amount. Therefore, in transitional credit availed by them could not be

verified.

8(ii). In order to ascertain the admissibility of credit mentioned in the

Tran- 1, the documents submitted by the. said taxpayer to this office vide

letter dated 13.05.2022 were sent for verification to the Jurisdictional Range

Superintendent on 14.03.2023. The Jurisdictional Range Superintendent

vide letter issued from F.No. AR-II/Div-IV/Tm- 1/2018-19 dated 16.03.2023

has submitted that “as per the stock register, invoices submitted bg the

appettcLrLt, it appears that the goods het(i in their stock on appointed day were
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procured on payment of VAT whereas they have avaited creciU; of Rs.

14,22,476/- in entry 7(A) of table 7(a) as Central Taxes, wtactt is not lxoper

and eligible; as per stock register, they have claimed that goods were procured

on payment of excise umount=, ttotuever, as per invoices no excise duty had

been paid, goods were procured on payment of VAT only; the said taxpayer

had not claimed any crechE for state taxes (SGST) paid by them on the taputs

held Zn their stock on 30. 06.201 7”. Therefore it appears that the appellant

has contravened the provisions of Section 140 of CGST Act, 2017 and the

transitional credit of Rs. 14,22,476/- availed by them as Central Taxes is not

eligible and proper. Further, it is observed that the appellant vide letter

dated 17.03.2023 has changed its stand and submitted that they will reverse

the said transitional credit of Rs. 14,22,476, however they had not reversed

the said amount. Thus, it appears that the appelian_t had made false

submission with malafide intention.

9. Further the appellant have also made contention that they have

only availed the transitional credit and not utilized it, therefore, interest

cannot be demanded under Section 50 of the CGST Act, 2017. In this regard

it is obsewed by the Jurisdictional Range Superintendent verification report

dated 16.3.2023 that as per ITC ledger, the appellmlt has availed and also

utilized the ITC credit. The Central Tax credit of Rs. 2,71,675/- utilized on

/i==!!Iq\03.2018 'nd 'gm'i”ing ”'dit 'f R'. 11,50,801/- -uHliz'd 'n 11.03.2019.

tHb4'::;T;iT'-iiI;;. iTFiT:;:„”;==:=':::;=:''T=
\iI *b>JT'if;;ZZ„,t und,, S,,ti,n 50(3) ,f th, CGST A,t, 2017.

#

IOCi). The appellant also raised objections regarding proposing penalty

under Section 73(9) and 122(1)(xvii) of the CGST Act, 2C)17 and ciaimed that

they had only sought time for submission of documents and had never

denied to submit any document. It is also claimed that they had vide letter

dated 04.03.2022 has submitted the worksheet containing the details of
invoices on the basis of which TRAN-1 credit had been claimed before

issuance of SCN. In this regard it is observed that the appellant had

submitted stock registers and copy of some invoices vide letter dated_

25.02.2022. However, in the stock registers submitted by them, the details

like invoice number/ invoice date has not been mentioned. Further vide

letter dated 01.03.2022 issued by the Jurisdictional Range Superintendent,

the appellant was requested to submit the revised stock registers b)

including the details of invoices (invoice number and date) . In reply, the

appellant vide letter dated 04.03.2022 had requested to give them 02 weeks

qI

i

}\

i
t .- }.
9
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IO(ii). However, as per Section 75(13) of the CGST Act, 2017 read with

' Section 75(13) of GGST Act, 2017 - General provisions relating to

determination of tax as under –

\
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a

time for submission of the required documents. In order to ascertain the

admissibility of credit mentioned in the Tran- 1, the documents submitted bY

the said tuIpayer to this office vide letter dated 13.05.2022 were sent for

verification to the Jurisdictional Range Superintendent on 14.03.2023> who

vide letter issued from F.No. AR-II/Div-IV/Tm-1/2C)18-19 dated 16.03.2023

has submitted that as per the stock: register, invoices submitted bg the

appellant, it appears that the goods held in their stock on appointed daY were

procured on payment of VAT whereas tMy have availed credit of Rs.

14l22l476/- in entry 7(A) of table 7(a) as Central Taxes, which is not pr9per

and eligible; as per stock register, they have claimed that goods were procured

on payment of excise amount, however, as per invoices no excise dutY had

been paid, goods were procured on payment of VAT only; the said taxpaYer

had not claimed any credit for state taxes (SGST) paid by them on the inputs

held in their stock on 30. 06.2017. Therefore it appears that the appellant has

contravened the provisions of Section 140 of CGST Act, 2017 and the

transitional credit of Rs. 14,22,476/- availed by them as Central Taxes is not

eligible and proper. Further, it is observed that the appellant vide letter

dated 17.03.2023 has changed its stand and submitted that they will reverse

the said transitional credit of Rs. 14,22,476/-, however they had not

lversed the said amount. Thus, it appears that the appellant always kept of
its stand and even rnade false submission with malafide intention.

of the above the it observed that the appellant is liable for penalty

73(9) and 122(1)(xvii) of the CGST Act, 2017.

rlgl11g
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“Section 75(13) :- Where any penalty is imposed under section 73 or section

74, no penalty for the same act or omission shall be imposed on the same

person under any other provisions of ths Act-“ .

In this regard, I uphold the penalty under Section 122(1)(xvii) of C:GST Act,

2017 and hold that no penalty under Section 73(9) of CGST Act, 2017 can be

imposed in terms of Section 75(13) of the COST Act, 2017 read with similar

provision under Section 75(13) of SC}ST Act,2017.

11. Further the appellant has placed reliance on the decision of ale

Hon'ble Madras High Court in the case of M/s Aathi Hotel v. Assistant

Commissioner, 2022 (1) TMI 1213 - MADRAS HIGH COURT where the court

had allowed the writ petition filed by the assessee challenging the levy of
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interest and penalty on mere improper transition of credit, which was

subsequently reversed before utilization of such credit. They have also relied

on the decision of the Hon'ble Patna High Court in the case of Mi/s
Commercial Steel Engineering Corpn. vs. State of Bihar 2019 (7) TMI 1452 -

PATNA HIGH COURT where it was held that wrongly reflected transitional

credit in an electronic ledger on its own is not sufficient to draw penal

proceedings until the same or any portion thereof, is put to use so as to

become recoverable. However, in the instant case the appellant has availed

and subsequently utilized the Central Tax ITC credit of Rs. 14,22,476/-,

hence the said two decisions are not squarely related to the present case and

the appellant is liable to pay interest and penalty for wrong availment and

utilization of Central Tax ITC of Rs. 14,22,476/-,
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12. In view of the above discussions, I do not find any force in the

contentions of the Appellant. Accordingly, I find that the impugned order

passed by the A(ijuciicating Authority is legal and proper. Accordingly, I reject

the appeal filed by the Appellant.
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The appeal filed by the appellant stands disposed of in above terms.
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Jain}

Joint Colnnrissi©aer {Appeals)
Dat„ 2:3 .or.2024

Attested

;!\*\'"
(Sandheer
Superintendent (Appeals)

BY R.P.A.D.

M/s. Balkrishna Textiles Pvt. Ltd,
Sr. No. 267,263,264,268,
Bombay Highway, Narol,
Ahmedabad, Gujarat – 382405.

To I

Ci:PVT: Pdrlcipd Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex.> Appeals2 Ahlnedabad'
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